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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

 
ELLORA’S CAVE PUBLISHING, INC., 
et al. 
 

Plaintiffs, 
 
v. 
 
DEAR AUTHOR MEDIA NETWORK, 
LLC, et al. 
       

Defendants. 
 

——————————————————- 
 
ANN JOSEPHSON, 
 

Intervening counterclaimant, 
 

v. 
 
ELLORA’S CAVE PUBLISHING, INC. 
 

Counterclaim defendant. 
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Case No. 5:14-cv-2331 
 
Judge John R. Adams 
 
INTERVENING COUNTERCLAIM  
 

Now comes Ann Josephson (“Josephson” or the “intervenor”) and for her intervening 

counterclaim hereby states as follows: 

PARTIES, JURISDICTION, AND VENUE 

1. Counterclaim defendant Ellora’s Cave Publishing, Inc. (“Ellora’s Cave”) is the plaintiff in 

the main action.  Ellora’s Cave is a publisher of novels and other works of fiction. 

2. Ann Josephson (also known as Ann Jacobs) is an author who is a citizen of Florida.  

Josephson authored about 40 works that were published by Ellora’s Cave between 2008 and 2013.  

3. While diversity of citizenship is not required for permissive intervention of a non-necessary 

defendant/counterclaimant, Josephson nevertheless has complete diversity with all other parties. 
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4. While intervening non-necessary defendants are not required to establish the jurisdictional 

minimum amount in controversy, the amount in controversy does in fact exceed $75,000.  As set 

forth more fully below, this intervening counterclaim seeks a declaratory judgment regarding and 

future specific performance of a series of contracts between Ellora’s Cave and Josephson, as well 

as damages for past breaches of those contracts.  The future value of the specific performance and 

declaratory judgment is unknown, but the damages incurred from Ellora’s Cave’s breaches are at 

least $193,000.  Given the sums accrued in the past, given the potential future sales at issue, and 

given the attorney’s fee shifting provision included in the contracts, it is clear that more than 

$75,000 is at issue. 

5. Because of the complete diversity of the parties and an amount in controversy that exceeds 

$75,000, this Court has subject matter jurisdiction under 28 USC 1332.  Additionally, because this 

controversy includes a dispute about the transfer of copyrights, this Court has subject matter 

jurisdiction under 28 USC 1338 and 1367.  Venue is proper in this Court pursuant 28 USC 

1391(b)(1), because Ellora’s Cave resides in Akron, Ohio. 

GENERAL AND BACKGROUND FACTS 

6. Exhibit 1 to this intervening counterclaim is a contract between Ellora’s Cave and 

Josephson for a work of fiction titled A Mutual Favor (the “Mutual Favor Publishing Agreement”). 

7. The Mutual Favor Publishing Agreement is substantially identical to the publishing 

contracts between Ellora’s Cave and Josephson for 32 other works: A Gift of Gold, Another Love, 

Awakenings, Bittersweet Homecoming, Colors of Love, Colors of Magic, Commitment, Dallas 

Heat, Dark Side of the Moon, Entrapped, Eternal Surrender, Eternal Victory, Eternally His,  Eye 

of the Storm, Firestorm, Forever Enslaved, Gates of Hell, Gettin It On, Haunted, He Calls Her 

Jasmine, Hitched, Illusions, In His Own Defense, Lassoed, Love Slave, Mastered, Out of Bounds, 
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Roped, Tip of the Iceberg, Vampire Justice, Wrong Place Wrong Time, and Zayed's Gift. 

8. Exhibit 2 to this intervening counterclaim is a contract between Ellora’s Cave and 

Josephson for a work of fiction titled Learning Control (the “Learning Control Publishing 

Agreement”). 

9. The Learning Control Publishing Agreement is substantially identical to the publishing 

contracts between Ellora’s Cave and Josephson for three other works: Loving Control, Switching 

Control, and Unexpected Control. 

10. Exhibit 3 to this intervening counterclaim is a contract between Ellora’s Cave and 

Josephson for a work of fiction titled Naked Bootleg (the “Naked Bootleg Publishing Agreement”). 

11. The Naked Bootleg Publishing Agreement is substantially identical to the publishing 

contracts between Ellora’s Cave and Josephson for three other works: Forward Pass, Hot in the 

Club, and Coach Me. 

12. Exhibit 4 to this intervening counterclaim is a contract between Ellora’s Cave and 

Josephson for a work of fiction titled Topaz Dream (the “Topaz Dream Publishing Agreement”). 

13. Under all of the Publishing Agreements, Josephson granted to Ellora’s Cave the rights to 

publish and sell the applicable works.   

ROYALTIES ARE UNDERPAID, UNPAID, OR UNTIMELY PAID 

14. Under the Publishing Agreements, Ellora’s Cave agreed, among other things, to pay 

royalties to Josephson and to regularly account to Josephson for sales and royalties of the works. 

15. Josephson fully performed all of her obligations under the Publishing Agreements, and 

Ellora’s Cave did in fact publish each of the works pursuant to the Publishing Agreements, but 

Ellora’s Cave has failed to pay royalties to Josephson in accordance with the Publishing 

Agreements.  
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16. By way of example, §10 of the Mutual Favor Publishing Agreement provides that “In 

regard to all of Publisher’s royalty provisions as specified below, Publisher shall pay royalties 

based on cover price.”   

17. Under § 10.1 of the Mutual Favor Publishing Agreement, the applicable royalty rate for 

digital formats of A Mutual Favor is 37.5% of cover price. 

18. Under § 10.2 of the Mutual Favor Publishing Agreement, the royalty rate for print books 

of A Mutual Favor is 7.5% of cover price. 

19. Notwithstanding the language in the contracts, Ellora’s Cave has stated that it believes it is 

entitled to calculate and pay (and has in fact calculated and paid) royalties to Josephson—and, 

upon information and belief, other similarly situated authors—based not on cover price, but on the 

actual sales price of the works.  For example: 

a. One of the books published under a contract substantially identical to the Mutual 

Favor Publishing Agreement was In His Own Defense. 

b. Under §10.1 of the applicable contract, the royalty owed to Josephson for each 

digital copy of In His Own Defense was 37.5% of the cover price. 

c. The cover price of In His Own Defense was $5.95.   

d. The periodic accountings provided by Ellora’s Cave to Josephson reflect that in 

March of 2012, Ellora’s Cave sold 257 digital copies of In His Own Defense for 

Amazon’s Kindle e-reader devices.   

e. Multiplying the cover price ($5.95) times the contractual royalty rate (37.5%) times 

the number of Kindle books sold (257), Josephson was entitled to receive a total 

royalty of $573.43 for March 2012 Kindle sales of In His Own Defense. 

f. However, Ellora’s Cave paid Josephson a royalty of only $77.49.  The reason for 
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the discrepancy is that in March 2012 Kindle copies of In His Own Defense were 

sold at a substantial discount from the cover price, and Ellora’s Cave improperly 

calculated the royalty based on the sale price rather than cover price.  

20. Ellora’s Cave has made similar underpayments for most or all of Josephson’s works, and 

upon information and belief has made similar underpayments for many other authors. 

21. After complaints about the improper royalty payments, Ellora’s Cave attempted to modify 

its publishing contracts with its authors, including Josephson, by unilaterally informing the authors 

that Ellora’s Cave would begin paying an increased royalty rate (45% or 40%) but pay the royalty 

rate based on the sales price, which was often substantially lower than the cover price.  The net 

result was that even with a supposedly higher royalty rate, the royalty payments were below those 

provided for in the contracts. 

22.   Ellora’s Cave’s attempts to change the royalty payment structure by unilateral notice is 

not permitted under any of the Publishing Agreements, all of which contain provisions requiring 

any modifications to be made in a writing signed by both Josephson and Ellora’s Cave.  The 

attempts at modification are, however, indicative of Ellora’s Cave’s knowledge that its prior 

royalty payments were not consistent with the Publishing Agreements. 

23. Ellora’s Cave has also breached the Publishing Agreements by failing to pay royalties on 

time.  For example, §18.1 of the Mutual Favor Publishing Agreement (Exhibit 1) provide that 

royalties shall be paid on a schedule determined by Ellora’s Cave, but that royalties may not be 

paid less than  frequently than every three months.  Notwithstanding this provision, at times in 

2013, 2014, and 2015, payments have been remitted to authors less frequently than every three 

months.   

24. While Ellora’s Cave may have discretion regarding the establishment of a royalty payment 
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schedule, Ellora’s Cave has improperly altered the royalty payment schedule—both expressly and 

without notice—in order to delay payment to authors.   

25. For example, up to December 2013, the royalty payment policy was that payments and 

accountings would be received by the 15th day of the third month of the applicable accounting 

period (i.e., for January receipts, royalties and account statements were to be received by the author 

by April 15th).  In May 2014 that policy was modified to extend receipt of payment and accounting 

out by a month (i.e., for January receipts, royalties and account statements were to be received by 

the author by May 15th).   

26. Moreover, Ellora’s Cave has been preparing royalty checks but holding them before 

mailing them to Josephson. For example, the royalty check to Josephson for the period purporting 

to end on October 31, 2014, was dated January 27, 2015, and was not mailed by Ellora’s Cave 

until February 6, 2015, meaning that there was a span of as much as four and a half months between 

Ellora’s Cave’s receipt of funds for Josephson’s works and Josephson’s receipt of the royalties. 

27. Josephson has been monetarily damaged by the underpayment and late payment of 

royalties in an amount to be determined. 

COPYRIGHTS NOT REVERTED 

28. Under the Publishing Agreements Josephson granted to Ellora’s Cave her copyright in the 

works, subject to a right of reversion that is triggered if total sales fall below a specified threshold 

(which is 100 or 150 books, depending on which Publishing Agreement is applicable) in any 

twelve-month period. 

29. By delaying not only the payments but also the accounting statements as described in ¶24, 

Ellora’s Cave has delayed the reversion of copyrights to Josephson.  For example, the accounting 

received by Josephson in and prior to February 2015 reflect that less than 100 copies of the work 
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Learning Control were sold between November 2013 and October 2014.  Because of the lengthy—

and growing—gap between the October 2014 accounting period and Josephson’s February 2015 

receipt of the account statement, Ellora’s Cave enjoyed approximately four and a half months of 

the benefits of ownership of the Learning Curve copyright after it should have reverted to 

Josephson. 

30. Ellora’s Cave has additionally improperly extended its copyright ownership by counting 

free copies as “sales,” and/or has counted a “sale” whenever a work was included in a multi-book 

set. 

31. Ellora’s Cave has benefitted and Josephson has been damaged by Ellora’s Cave’s improper 

retention of copyrights that should have reverted to Josephson and the proceeds of sales of those 

works. 

COUNT ONE 
Declaratory Judgment Regarding Publishing Agreements 

  
32. Josephson realleges and reincorporates all prior allegations. 

33. An actual controversy has arisen between Josephson and Ellora’s Cave regarding the 

parties’ rights and obligations under the Publishing Agreements. 

34. The parties’ controversy includes but is not necessarily limited to: 

a. Whether Ellora’s Cave is entitled to calculate royalty payments based on the sales 

price instead of the cover price; 

b. Whether Ellora’s Cave is entitled to modify its Publishing Agreements with 

Josephson and other authors by notifying them of its intent to modify, rather than 

through a writing executed by the parties to the Publishing Agreements; 

c. Whether Ellora’s Cave is entitled to extend indiscriminately the period of time 

between the sales of books and the payment of royalties to authors, under the guise 
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of establishing a discretionary payment schedule; 

d. Whether Ellora’s Cave is properly reverting the copyright of works to Josephson. 

35. Direction from this Court in the form of a declaratory judgment of the parties’ rights will 

afford the parties relief from uncertainty regarding their future rights and obligations under the 

Publishing Agreements, in particular with respect to the calculation and timing of royalty 

payments, whether and how the formula for determining such payments may be modified; and 

whether and when the copyright of works revert to Josephson. 

COUNT TWO 
Specific Performance of Royalty and Reversion Provisions 

 
36. Josephson realleges and reincorporates all prior allegations. 

37. As prayed for above, Josephson is entitled to a declaration that royalty payments must be 

calculated based on cover price rather than sales price; that Ellora’s Cave may not modify its 

Publishing Agreements unilaterally; and that Ellora’s Cave may not extend indiscriminately the 

royalty payment and accounting schedule. 

38. While Josephson is entitled to monetary damages for past breaches of the agreement as 

alleged below, monetary damages are not an adequate remedy, especially with respect to the 

reversion of copyrights but also with respect to the timing and structure of royalty payments. 

39. Josephson seeks and is entitled to an order from this Court requiring Ellora’s Cave to 

transfer to Josephson the copyrights in all works which have met the criteria for reversion as of 

the date of this intervening counterclaim, as well as an order requiring compliance with the 

copyright reversion and royalty payment and structure obligations in the future. 

COUNT THREE 
Breach of Contract 

 
40. Josephson realleges and reincorporates all prior allegations. 
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41. The Publishing Agreements are contracts. 

42. Josephson has performed all of her obligations under the Publishing Agreements. 

43. Ellora’s Cave has breached the Publishing Agreements by, among other things, failing to 

properly calculate the royalties owed to Josephson; failing to timely pay the appropriate royalties 

to Josephson; and failing to revert copyrights to Josephson. 

44. Josephson has been damaged in an amount to be determined, but not less than $75,000, 

exclusive of interest and costs. 

45. In addition to actual damages, Josephson is contractually entitled to recover attorneys’ fees 

for Ellora’s Cave’s breaches of the Publishing Agreements, in an amount to be determined.  

WHEREUPON, having fully pleaded, intervening counterclaimant Ann Josephson 

respectfully requests this Court to issue a declaration regarding the parties’ rights and obligations 

under the Publishing Agreements; to order Ellora’s Cave to  transfer copyrights to Josephson and 

to comply with the royalty requirements in the future; to award monetary damages including 

contractual attorneys’ fees for Ellora’s Cave’s breaches of the Publishing Agreements; and for 

such other relief as to which Josephson is entitled under the law. 

Respectfully submitted, 

      
Jeffrey M. Nye (0082247) 
STAGNARO, SABA  
& PATTTERSON CO., L.P.A. 
2623 Erie Avenue 
Cincinnati, Ohio 45208 
(513) 533-6714 
(513) 533-6711-facsimile 
jmn@sspfirm.com 
Attorney for intervening counterclaimant 
Ann Josephson 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that a copy of the foregoing will be served on all parties of record through 
the court’s CM/EF system as of the date of filing. 
 
 
            
      Jeffrey M. Nye (0082247) 
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